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FOR 

PATENT TERM ADJUSTMENT 



Attorney Docket No. 2752-15 : 

This is a decision on the "APPLICATION FOR PATENT TERM 
ADJUSTMENT PURSUANT TO 37 CFR § 1.705(b) filed November 30, 
2006. Applicants request that the initial determination of 
patent term adjustment under 35 U.S.C. 154(b) be corrected from 
zero (0) days to seven hundred sixty-one (761) days. 

The application for patent term adjustment is GRANTED to the 
extent indicated herein . 

The Office has updated the PAIR screen to reflect that the 
correct Patent Term Adjustment (PTA) determination at the time 
of the mailing of the notice of allowance is three hundred four 
(304) days. A copy of the updated PAIR screen, showing the 
correct determination, is enclosed. 

On August 30, 2006, the Office mailed the Determination of 
Patent Term Adjustment under 35 U.S.C. 154(b) in the above- 
identified application. The Notice stated that the patent term 
adjustment (PTA) to date is 0 days. On November 30, 2 006, 
applicants timely submitted the instant application for patent 
term adjustment^. Applicants maintain that the initial patent 
term adjustment is 761 days (i.e., 525 + 53 + 274 -0-91). 



' PALM records indicate that the Issue Payment was filed on November 30, 
2006. 
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Applicants state that the patent is not subject to a terminal 
disclaimer. 

The record has been carefully reviewed and applicants' 
calculations of patent term adjustment considered. It is 
concluded that: 

• The period of reduction of 131 days for applicant delay 
pursuant to 37 CFR 1.704(c) (7) is being removed. The 
application history supports a conclusion that applicants' 
response was not non-compliant . In his response of May 28, 
2002, applicants request clarification of the Examiner's 
comments. Ultimately, by interview summary mailed August 
7, 2002, the notice of noncompliant amendment mailed July 
29, 2002 is withdrawn. This subsequent actions support a 
conclusion that applicants' original responses to the 
restriction requirement mailed December 17, 2001 were not 
non- compliant . 

• The reduction of 32 days for applicant delay pursuant to 37 
CFR 1.704(c) (8) is being removed. On November 17, 2005, 
applicants submitted prima facie evidence in the form of a 
date-stamped and itemized postcard, showing that an RCE, 
Amendment, Statement, IDS and fees were submitted on 
February 1, 2005. The IDS filed on December 19, 2005 was a 
copy of the IDS submitted with the RCE filed February 1, 
2005. Moreover, the RCE and submission were filed after 
the filing of a notice of appeal and are not deemed to have 
been filed outside of the three-month period set forth in 
1.704(b) or as a supplemental response within the meaning 
of 1.704 (c) (8) . 

• However, the entry of 33 days for applicant delay pursuant 
to 37 CFR 1.704(c)(8) is being retained. Applicants' 
argument with respect to the memo dated June 6, 2005 (12 96 
OG 27 (July 5, 2005)) is not persuasive. This memo applied 
to subsequently filed amendments. The paper filed January 
13, 2004 as filed was non-compliant . As stated in the memo 
such filings delayed prosecution and increased pendency of 
applications. Entry of a period of reduction is warranted. 

• As agreed by applicants entry of a period of adjustment of 
274 days for Office delay pursuant to §§ 1.702(a) (2) and 
1.703(a) (3) is warranted. The Office took until March 2, 
2006 to mail a non-final Office action in response to the 
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Request for Continued Examination (RCE) shown to have been 
filed on February 1, 2005. (On November 17, 2005 and 
December 19, 2005, applicants resubmitted copies of the RCE 
and submissions including an IDS) . 

• As agreed by applicants the reduction of 91 days pursuant 
to 37 CFR 1.704(b) is correct (e.g., for. the period from 
September 4, 2004 to December 3, 2004) . In response to the 
final Office action mailed June 3, 2004, an amendment was 
filed on August 27, 2004. However, the amendment was not 
in compliance with 37 CFR 1.113(c) and so, the time period 
for reply continued to run. See Advisory Action mailed 
October 13, 2004, Applicants did not file a response in 
compliance with 37 CFR 1.113(c) until they filed the notice 
of appeal on December 3, 2004. 

• Entry of a period of adjustment of 525 days for Office 
delay, as contended by applicants, is not warranted. A 
first Office action under 35 U.S.C. 132 within the meaning 
of 1.703(a) (1) was mailed on December 17, 2001. The 
subsequent actions in this case do not negate this fact. 
The correct period of adjustment is 63 days (not 525 days) 
for the period beginning on October 16, 2001 and ending on 
December 17, 2001. 

• The entry of periods of adjustment of 70 days and 21 days 
for Office delay pursuant to § 1.703(a) (2) . A response was 
submitted by applicants on September 13, 2002, and four 
months and 70 days later, on March 24, 2003, the Office 
mailed a response. It is noted that by decision mailed May 
24, 2004, the Office denied petitioner's request to 
withdraw the March 24, 2003 restriction requirement. 
Likewise, a response was submitted by applicants on January 
13, 2004, and four months and 21 days later, on June 3, 
2004, the Office mailed a response. 

In view thereof, the correct determination of patent term 
adjustment at the time of the mailing of the notice of allowance 
is 304 days (63 + 70 + 21 + 274 days of Office delay reduced by 
91 + 33 days of applicant delay) . 

Receipt of the $200.00 fee set forth in 37 CFR 1.18(e) is 
acknowledged. No additional fees are required. 
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The application is being forwarded to the Publications Division 
for issuance of a patent. The patent term adjustment indicated 
on the patent (as shown on the Issue Notification mailed about 
three weeks prior to patent issuance) will include any 
additional adjustment accrued both for Office delay in issuing 
the patent more than four months after payment of the issue fee 
and satisfaction of all outstanding requirements, and for the 
Office taking in excess of three years to issue the patent (to 
the extent that the three -year period does not overlap with 
periods already accorded) . 

Telephone inquiries specific to this matter should be directed 
to the undersigned at (571) 272-3219. 
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